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ILLINOIS REGULATORY OVERVIEW – FEBRUARY 2008


ILLINOIS
Docket No. 01-0614/Federal Court Case No. 05 C 1149
Implementation of Section 13-801 of the Public Utilities Act

The Illinois Commerce Commission (“ICC”) entered orders in this case in April and May of 2005.  In a separate, but related, proceeding, Illinois Bell Telephone Company v. Illinois Commerce Commission, Case No. 05 C 1149, Northern District of Illinois, SBC brought a complaint seeking a declaratory judgment that Section 13-801 of the Act is preempted by federal law.  SBC moved for summary judgment seeking final declaratory judgment and permanent injunctive relief on the subject of those issues left outstanding following the court’s orders of September 28, 2006 and April 17, 2007.  

On January 28, 2008, Judge Gottschall granted AT&T's motion for summary judgment and concludes that Section 13-801, and its requirement that DS1 and DS3 loops and transport be made available from all wire centers at cost-based rates, is unenforceable in light of Section 251 and the TRRO.  Appeals are due by February 27, 2008.
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Docket No. 08-0069
Illinois Commerce Commission on Its Own Motion - Amendment of 2 Ill. Adm. Code 1700

The ICC  adopted rules for public comment the Commission is required to accept under Section 2-107 of the Public Utilities Act [220 ILCS 5/2-107], as amended by Public Act 95-0127.  Public Act 95-0127 was signed into law on August 13, 2007. It amended Section 2-107 of the Act in several respects, one of which was to create a requirement that the ICC provide a web site and toll-free telephone number to accept comments from Illinois residents. The Commission has addressed other amendments to the Act brought about by Public Act 95-0127 in Docket No. 07-0578.
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Staff Workshops:  Level of CLEC Intrastate Switched Access Rates

The ICC Telecommunications Staff held two workshops pertaining to the level of CLEC intrastate switched access rates.  Under the guise of the “just and reasonable” standard in the PUA, Staff is assessing the level CLEC intrastate switched access rates.  After two workshops, Staff is taking comments on what is the appropriate type of proceeding should it recommend a docket be initiated.  Issues for discussion (assuming a docket is initiated):  can/will CLECs file cost studies?  What is a reasonable benchmark for CLEC intrastate switched access rates?  What is the common ground with AT&T in developing a benchmark or just and reasonable rate?
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Memorandum regarding the Expiration of Proprietary Status of Documents Filed with the ICC
In December 2007, the Chief Clerk’s Office issues a memorandum advising parties that all documents and information filed with the ICC on e-Docket, as to which proprietary or confidential status has expired by the terms of the notation accompanying the document or information on e-Docket, are deemed to be public information for all purposes. The memo highlights such purposes as requests received under the Freedom of Information Act and other requests the Office of the Chief Clerk receives for records in the possession of the ICC. The only exception is for information or documents that are the subject of a ICC order or protective order issued by an ALJ under Section 200.430 of the ICC’s Rules of Practice, which order or protective order establishes a date for the expiration of proprietary status that is different from the date accompanying the document or information on the “Documents” page of the e-Docket record for the relevant case.
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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

lllinois Commerce Commission
On Its Own Motion
08-0069
Amendment of 2 Ill. Adm. Code 1700

ORDER
By the Commission:

Public Act 95-0127 was signed into law on August 13, 2007. It amended Section
2-107 of the Public Utilities Act [220 ILCS 5/2-107](“Act”) in several respects, one of
which was to create a requirement that the lllinois Commerce Commission
(“Commission”) provide a web site and toll-free telephone number to accept comments
from lllinois residents. The Commission has addressed other amendments to the Act
brought about by Public Act 95-0127 in Docket No. 07-0578.

Included in the language that Public Act 95-0127 added to Section 2-107 of the
Act is the following:

The Commission shall provide a web site and toll-free telephone
number to accept comments from lllinois residents regarding any matter
under the auspices of the Commission or before the Commission. The
Commission Staff shall report, in a manner established by the
Commission that is consistent with the Commission’s rules regarding ex
parte communications, to the full Commission comments and suggestions
received through both venues before all relevant votes of the Commission.

* * * *

Notwithstanding any other provision of this Section, the Commission’s
established procedures for accepting testimony from lllinois residents
before the Commission shall be consistent with the Commission’s rules
regarding ex parte communications and due process.

[220 ILCS 5/2-107, added by Public Act 95-0127, effective August 13,
2007]

On January 18, 2008, the Commission’s Bureau of External Affairs issued a Staff
Report to the Commission (“Staff Report”) regarding the implementation of these
portions of Public Act 95-0127. The Staff Report recommends that the Commission
implement the quoted language by adopting new Section 1700.20 in the Commission’s
rules entitled “Organization and Public Information” (2 1ll. Adm. Code 1700.20). We
concur with this recommendation.





The Staff Report notes that, as amended, Section 2-107 requires the
Commission to accept new forms of public input on matters pending before it, while at
the same time it explicitly requires that the Commission comply with its existing rules
concerning ex parte communications and due process. The Commission’s rule
concerning ex parte communications is Section 200.710(a) of the Rules of Practice (83
lIl. Adm. Code 200.710), which reads as follows:

Unless waived by written stipulation of the parties in the proceeding
as provided by Section 10-70 of the Illinois Administrative
Procedure Act [5 ILCS 100/10-70], once notice of hearing has been
given in a contested case or licensing proceeding, Commissioners,
Commission employees and Hearing Examiners shall not
communicate directly or indirectly with:

1) Any party to the proceeding on any issue in the proceeding;
or

2) A party's representative on any issue in the proceeding; or

3) Any other person concerning an issue of fact in the
proceeding;

without notice and opportunity for all parties to participate.
[83 1ll. Adm. Code 200.710(a)]

Staff reads the final clause of Section 200.710(a) as making clear that a
communication is not “ex parte” if there has been “notice and an opportunity for all
parties to participate.” In Staff's view, the best way to permit public comment on pending
contested cases in a manner consistent with the requirements of this rule is through this
provision. For this reason, Staff recommends a Commission rule that provides for public
comments, whether received through the Commission’s web site or the toll-free
telephone number, to be posted in the e-Docket portion of the Commission’s web site.
Thus, all parties to a docket will effectively have notice of all the comments that are to
be reported to the full Commission.

Consistent with the Staff Report, the Commission anticipates that, when there
has been public comment filed through the web site or toll-free telephone number in a
formal proceeding, the report to the full Commission mandated by Section 2-107 will
consist of a link to the e-Docket compilation of such communications in the appropriate
memorandum or report from the Administrative Law Judge.

In terms of the “opportunity to participate,” Staff notes that the recommended rule
expressly permits parties to a formal proceeding to respond to public comment. Staff’'s
view is thus that any posted public comment will effectively be the subject of notice and
an opportunity to participate on the part of all parties to a formal case. On that basis,
Staff concludes that its recommended approach is “consistent with the Commission’s
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rules regarding ex parte communications and due process,” in the terms of Section 2-
107. The Commission agrees.

Staff recommends that the Commission adopt the public comment rules under
Section 5-15 of the lllinois Administrative Procedure Act (“IAPA”), which reads in part as
follows:

(a) Each agency shall maintain as rules the following:

* * * *

(2) The current procedures by which the public can . ..
make submissions or requests on subjects, programs, and
activities of the agency . . . .

* * * *

(b) The rules required to be filed by this Section may be
adopted, amended, or repealed and filed as provided in this Section
instead of any other provisions or requirements of this Act.

The rules required by this Section may be adopted, amended,
or repealed by filing a certified copy with the Secretary of State under
subsections (a) and (b) of Section 5-65 and may become effective
immediately.

[5 ILCS 100/5-15]

The Commission is of the opinion and finds that the rules required by the
amendment to Section 2-107 of the Act are rules that will specify the manner in which
the public can make submissions to the Commission on subjects, programs, and
activities of the Commission. Given the language in Section 5-15 of the IAPA, the
Commission can adopt the amendment reflected in the Appendix to this Order and file a
certified copy with the Secretary of State.

The Commission, having considered the entire record and being fully advised in
the premises, is of the opinion and finds that:

(2) the Commission has jurisdiction over the subject matter herein;

(2) the Staff Report dated January 18, 2008, should be filed in this docket
and made a part of the record of this proceeding;

(3) the recitals of fact set forth in the prefatory portion of this Order are
supported by the record and are hereby adopted as findings of fact;

(4) the draft amendment to 2 Ill. Adm. Code 1700, as reflected in the attached
Appendix, should be adopted with an effective date of February 1, 2008;
and





5) the Notice of Adopted Amendment should be submitted to the Secretary
of State, pursuant to Section 5-15 of the lllinois Administrative Procedure
Act.

IT IS THEREFORE ORDERED by the lllinois Commerce Commission that the
amendment to 2 Ill. Adm. Code 1700 reflected in the attached Appendix is adopted with
an effective date of February 1, 2008.

IT IS FURTHER ORDERED that the Notice of Adopted Amendment be submitted to
the Secretary of State, pursuant to Section 5-15 of the lllinois Administrative Procedure
Act.

IT IS FURTHER ORDERED that the Staff Report dated January 18, 2008, shall be
made a part of the record of this proceeding.

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of the
Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject to
the Administrative Review Law.

By order of the Commission this 30th day of January, 2008.

(SIGNED) Charles E. Box

Chairman





APPENDIX

TITLE 2. GOVERNMENTAL ORGANIZATION
SUBTITLE E: MISCELLANEOUS STATE AGENCIES
CHAPTER IX: ILLINOIS COMMERCE COMMISSION

PART 1700 ORGANIZATION AND PUBLIC INFORMATION

SUBPART A: PUBLIC ACCESS

Section

1700.10 Accessibility of Commission Meetings

1700.20 Public Comment through the Commission’s Web Site and by Telephone
SUBPART D: NOTICE OF INQUIRY PROCEDURES

Section

1700.310 Initiation of Notice of Inquiry

1700.320 Notice

1700.330 Content of Notice

1700.340 Comments and Replies

1700.350 Form of Comments and Replies; Number of Copies

1700.360 NOI Proceedings

AUTHORITY:: Implementing Section 5-15 of the Illinois Administrative Procedure Act [5 ILCS
100/5-15], Section 2.05 of the Open Meetings Act [5 ILCS 120/2.05], and Section 2-107 of the
Public Utilities Act [220 ILCS 5/2-107] and authorized by Section 10-101 of the Public Utilities
Act [220 ILCS 5/10-101].

SOURCE: Adopted at 8 Ill. Reg. 6664, effective May 1, 1984; amended at 31 Ill. Reg. 16734,
effective December 10, 2007; amended at 32 Ill. Reg. , effective February 1, 2008.

SUBPART A: PUBLIC ACCESS

Section 1700.20 Public Comment through the Commission’s Web Site and by Telephone

a)

Any lllinois resident may comment regarding any matter under the auspices of the
Commission or before the Commission through the Commission’s web site
(www.icc.illinois.gov) or through a toll-free telephone number. All persons
making comments must provide their name and the city, village, or other locality
in Hllinois in which they reside. In addition, persons commenting through the
Commission’s web site must provide their e-mail address for verification
purposes, although the e-mail address will not be posted publicly. Comments
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made on the Commission’s web site, or transcribed comments made by phone,
may not be longer than 5,000 characters.

b) Comments received through the Commission web site will be reviewed to ensure
that their content is not obscene, profane, defamatory, or otherwise inappropriate
for public posting. All comments regarding formal proceedings before the
Commission will be publicly posted in the section of e-Docket designed to display
public comments, along with the name and locality of residence of the person
making the comment.

C) Comments received through the Commission’s toll-free telephone number will be
transcribed, and will not be publicly posted if their content is obscene, profane,
defamatory, or otherwise inappropriate for public posting. Comments regarding
formal proceedings before the Commission will be publicly posted in the section
of e-Docket designed to display public comments, along with the name and
locality of residence of the person making the comment.

d) In formal proceedings before the Commission in which public comments have
been posted on e-Docket, the Administrative Law Judge in the case or another
Commission employee designated by the Executive Director will report the
comments that have been posted to the full Commission, before the Commission
votes on the matter. Parties to a formal proceeding before the Commission may
respond to public comments by filing their own comments in the same section of
e-Docket.

e) Public comments received through the Commission’s web site or toll-free number
that pertain to a matter that is before the Commission other than as a formal
docketed proceeding will be forwarded to the Commission Staff member or
members responsible for presenting the matter to the Commission, who will
report the comments to the full Commission before the Commission votes on the
matter.

(Source: Added at 32 Ill. Reg. , effective February 1, 2008 )
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The Level of Wireline CLEC Intrastate Switched Access Rates

This brief paper is Staff’s synopsis of key issues and developments surrounding possible caps or
other constraints on CLEC switched access rates in Illinois. It is intended to focus discussion at
the upcoming January 28, 2008 Telecommunications Workshop addressing this topic. Staff is
considering whether to recommend that the Commission investigate the advisability of a cap or

other form of regulatory constraint on CLEC intrastate access pricing in Illinois.
FCC Actions

In its April 26, 2001 Seventh Report and Order in CC Docket No. 96-262, the FCC concluded
that the “market for access services does not appear to be structured in a manner that allows
competition to discipline rates”, and that “some action is necessary to prevent CLECs from
exploiting the market power in the rates that they tariff for switched access services”. The FCC
expressed concern that CLECs were setting access rates subject to neither negotiation nor to
regulation designed to ensure just and reasonable rates. As a result, the FCC established a
benchmark level at which CLEC access rates would be presumed to be just and reasonable. That
benchmark would decline over time, and ultimately would be set at the “switched access rate of

the incumbent provider operating in the CLEC’s service area”.*

In sum, the FCC took the following actions: i) limited to a declining benchmark CLECs’ tariffed
interstate access rates; ii) restricted the access rates of CLECs entering new markets to the level
of the competing incumbent LEC; and iii) established a rural exemption permitting qualifying
carriers to charge interstate access rates above the newly established benchmark.? In taking these
actions, the FCC concluded that acting on an individual (i.e., case-by-case basis) to ensure just
and reasonable CLEC access rates was insufficient, and that a more “global” approach was
warranted. At the same time, it emphasized that CLECs were free to negotiate with other

carriers access rates outside of its newly established tariff “safe harbor”.

! In the Matter of Access Charge Reform, Reform of Access Charges Imposed by Competitive Local Exchange
Carriers, CC Docket No. 96-262, Seventh Report and Order and Further Notice of Proposed Rulemaking, 16 FCC
Rcd 9923 (2001).

2 This exception applies to CLECs competing in qualifying rural areas of non-rural ILECs.





Examples of State Actions

If nothing more, California is notable among the states for the sheer size of its intrastate markets.
On December 6, 2007 the California PUC issued a decision capping CLEC intrastate access rates
at $0.025 per minute (effective April 1, 2008). Effective January 1, 2009, CLEC access rates
will be capped at the highest such rate charged by either of the state’s two largest ILECs, plus
10%. This pricing constraint also will be applied to individual access rate elements. However,
CLECs may charge higher rates if supported by acceptable cost of service studies, and individual
carriers may contract with each other for access rates without reference to these caps.

The Virginia Corporation Commission also recently issued a decision regarding CLEC intrastate
access rates. This decision capped CLEC access rates at the highest of any of the following:
each CLEC’s comparable interstate rate; the comparable aggregate access rate of the ILEC in
whose service territory the CLEC operates; a “benchmark” rate of $0.029 per minute (applicable
for a “transition” period from December 1, 2007 to March 30, 2008).

Arguments For and Against a Rate Cap or Other CLEC Access Pricing Constraint

Several arguments support a cap or other form of general pricing constraint on CLEC access
rates in Illinois. Under the Illinois PUA, CLEC access pricing must be “just and reasonable”. If
terminating and originating access markets exhibit bottleneck monopoly characteristics,
competitive pressures may not ensure just and reasonable rates (as can be presumed with CLEC
end user rates). The FCC concluded that interstate terminating and originating access markets
exhibit bottleneck monopoly properties. Such a conclusion may apply to CLEC Illinois
intrastate access services, since interstate and intrastate access services essentially are identical
(albeit provided in different regulatory jurisdictions). It is reasonable to question why pricing
constraints found appropriate for interstate access services also should not apply to comparable

intrastate services.

It has been argued that absent some form of regulatory price constraint, CLECs can
inappropriately shift operational and capital expenses to competing carriers through access rates,
and that such cost shifting distorts competition. In this view, such a general problem warrants a

relatively “global” response, as opposed to intervention on a case-by-case basis.





In opposition, it is argued that CLECs are likely to incur higher per-unit costs than incumbent
LECs, since CLECs lack economies of scale associated with the higher traffic volumes realized
by ILECs. Moreover, CLECs incur substantial network investment costs to compete with
ILECs, who arguably previously funded substantial network investment when operating as
monopoly providers. In light of this, CLECs require pricing freedoms in order to fund network

investment.

It also is argued that individual case-by-case intervention is adequate to address and resolve any
access pricing abuses. Coupled with this is the view that CLEC intrastate access rates on file

with the Commission have been deemed to satisfy PUA just and reasonable rate requirements.

Possible Approaches to Pricing Constraint

A pricing constraint upon CLEC intrastate access rates could take a number of forms. For
example, this might be a single statewide benchmark, similar in form to that adopted by the FCC
for CLEC interstate access rates. Or, CLEC intrastate rates might simply be capped at the level
of the corresponding interstate access rates. Another obvious alternative would be to constrain
CLEC access rates to the level of the ILEC operating in the same geographical territory or
territories. Some combination of the above potentially could be applied, as apparently has been
done in Virginia.  Alternatively, pricing constraints might take the form of a range of rates,

rather than a single cap.

In any event, each of these (and other possible) pricing constraints potentially may be coupled
with a number of specific implementing provisions. For example, an overall cap might or might
not be accompanied by constraints upon particular rate elements or rate structures. CLECs with
rates below the level of any cap or other constraint might or might not be authorized to raise rates
to the cap. Imposition of any constraint also raises questions regarding the advisability of “flash

cut” implementation, as opposed to provision of a transition period or mechanism.
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MEMORANDUM
TO: All persons and entities who have filed documents on e-Docket

FROM: Elizabeth A. Rolando
Chief Clerk, lllinois Commerce Commission

DATE: December 2007

SUBJECT: Expiration of Proprietary Status of Documents Filed with the
Commission

Since the creation of e-Docket and the adoption of related amendments to
the Commission’s Rules of Practice (see 83 Illl. Adm. Code 200.430 and
200.1050) in 2000, e-Docket filings of information deemed proprietary by the filer,
whether or not they were the subject of a protective order, have specified a date
for the expiration of confidential status. The e-Docket page for filing documents
as “Proprietary Copy” has contained the following note:

Please note that if you decide to upload a proprietary file, you are
required to provide a public version of the file. You must also
declare when the proprietary status on the file expires.

Documents that have been filed on e-Docket on a proprietary or confidential
basis have thus been assigned a date on e-Docket for the expiration of
proprietary or confidential status. The specified expiration date has been
between two and five years after the date on which the document was filed on e-
Docket.

Please be advised that, except as noted below, all documents and
information that have been filed with the Commission on e-Docket, as to which
proprietary or confidential status has expired by the terms of the notation
accompanying the document or information on e-Docket, are deemed to be
public information for all purposes. These purposes include, but are not limited
to, requests received under the Freedom of Information Act [5 ILCS 140], and
other requests the Office of the Chief Clerk receives for records in the
possession of the Commission.

The only exception is for information or documents that are the subject of
a Commission order or protective order issued by an Administrative Law Judge
under Section 200.430 of the Commission’s Rules of Practice, which order or
protective order establishes a date for the expiration of proprietary status that is
different from the date accompanying the document or information on the
“Documents” page of the e-Docket record for the relevant case.
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Resolution Promoting Information and Communication Technologies (ICT) Digital Literacy

WHEREAS, Information and Communication Technologies (ICT) Digital Literacy is defined as
using digital technology, communications tools and/or networks to access, manage, integrate,
evaluate and create information in order to function in a knowledge society; and

WHEREAS, The World Summit on the Information Society (WSIS) held in Geneva in 2003
reaffirmed on a global level the need for digital literacy skills in the 21* century; and

WHEREAS, An ICT Digital Literacy policy is complementary of efforts to bring broadband
services to all Americans; and

WHEREAS, Implementation of an ICT Digital Literacy policy will help ensure that students
and employees are ready for the workforce of the 21* century, where digital literacy skills will
be critical to a nation’s ability to compete successfully in a global information and knowledge
economy; and

WHEREAS, An ICT Digital Literacy policy framework would support benchmarking,
diagnostics, remediation and metrics, and will ensure accountability for assessing progress and
success; now, therefore, be it

RESOLVED, That the Board of Directors of the National Association of Regulatory Utility
Commissioners, convened in its 2008 Winter Meetings in Washington, D.C., supports steps to
enable the people of the United States of America to participate meaningfully in the 21% century
workforce, and harvest the benefits of an information and knowledge society; and be it further

RESOLVED, That there should be a full opportunity for all the people of the United States of
America, its firms, institutions, and governmental entities to fully participate in a 21° century
global economy, while enjoying access to and use of advanced technologies; and be it further

RESOLVED, That promotion of digital literacy and the possibilities that technologies can
improve the quality of life in the 21% century should be encouraged at the national, State and
local levels; and be it further

RESOLVED, That NARUC should encourage digital literacy strategies to government,
education, health care, business and other areas in order to enhance opportunities for people,
firms, institutions and government entities to be leaders in technological innovation; and be it
further

RESOLVED, That NARUC will promote: (1) access to information and communications
technology by our people regardless of income or advantage; (2) the provision of ubiquitous
broadband service in a competitive marketplace at affordable cost; and (3) opportunities for
people to acquire ICT Digital Literacy skills to benefit academically, economically and socially;
and be it further

RESOLVED, That NARUC authorizes and directs the Staff and General Counsel to support
adoption of ICT Digital Literacy policies and public awareness of ICT Digital Literacy efforts.

Sponsored by the Committee on Telecommunications
Adopted by the Board of Directors February 20, 2008





ADDENDUM: Background Memorandum for NARUC Resolution on Information and
Communication Technologies (ICT) Digital Literacy Policy

The World Summit on the Information Society (WSIS) held in Geneva in 2003 reaffirmed on a global
level the need for digital literacy skills in the 21* Century. This NARUC resolution proposes that
NARUC adopt a policy supporting ICT Digital Literacy policies, which is complementary to our
efforts to bring broadband service to all Americans.

Since the WSIS released its consensus report, momentum has been building globally for
standardization and assessment of digital literacy skills. Prior efforts throughout the world have
gained a legitimacy of mission. The United Nations, Organization for Economic Cooperation and
Development (OECD), and many other international policy entities have already convened task forces
focused on the importance of ICT indicators and digital literacy. European countries now use
standardized ICT literacy assessment metrics as benchmarks for employment. Schools in many
countries are now requiring assessment of digital literacy skills in the basic testing programs.

amd ., world summit
: on the information society
Geneva 2003 - Tunis 2005

Excerpt from the Declaration of Principles
Building the Information Society: a global challenge in the new Millennium

Our Common Vision of the Information Society

We, the representatives of the peoples of the world, assembled in Geneva from 10-12
December 2003 for the first phase of the World Summit on the Information Society,
declare our common desire and commitment to build a people-centred, inclusive and
development-oriented Information Society, where everyone can create, access, utilize and
share information and knowledge, enabling individuals, communities and peoples to
achieve their full potential in promoting their sustainable development and improving
their quality of life, premised on the purposes and principles of the Charter of the United
Nations and respecting fully and upholding the Universal Declaration of Human Rights.

> Each person should have the opportunity to acquire the necessary skills and
knowledge in order to understand, participate actively in, and benefit fully from, the
Information Society and the knowledge economy. Literacy and universal primary
education are key factors for building a fully inclusive information society, paying
particular attention to the special needs of girls and women. Given the wide range of
ICT and information specialists required at all levels, building institutional capacity
deserves special attention.

> The use of ICTs in all stages of education, training and human resource development
should be promoted, taking into account the special needs of persons with disabilities
and disadvantaged and vulnerable groups.

> Continuous and adult education, re-training, life-long learning, distance-learning and
other special services, such as telemedicine, can make an essential contribution to
employability and help people benefit from the new opportunities offered by ICTs for
traditional jobs, self-employment and new professions. Awareness and literacy in
ICTs are an essential foundation in this regard.






ICT Digital Literacy is fast becoming the new literacy of the 21° Century

In the United States, a wide range of business, government, and research organizations are also
calling for students of all ages to master digital literacy as an integral part of essential and critical
21* century life and workforce preparation skills.

The gap between those able, and those unable, to participate in the knowledge economy has been
termed the “digital divide.” This digital divide is evident within nations, and between the
developing and the developed world. It also is evident that a gap exists based on geographical
location, socio-economic status, and availability or not of advanced ICT and broadband
technology capabilities, and the understanding of how to apply and use the technologies once
they are available. While significant steps have been made to ameliorate or bridge some of the
digital literacy gaps, there remains an absence of a coherent and sustainable national public
policy that will encourage support and understanding of the importance of 21 century skills for
education and the workforce.

It is the opinion of many, including California Governor Arnold Schwarzenegger that the United
States must take immediate steps to enable all of its citizens to participate meaningfully in the
knowledge society and the 21% century workforce. The gaps that exist can be overcome with a
clear vision, commitment of resources, and a sound policy that moves the United States and its
citizens forward in harnessing the benefits of the Information Age. A consensus on a national
ICT Digital Literacy Policy would be a giant step forward in bridging the digital divide, and in
ensuring that our citizens make the most of broadband technologies, and are ready for the
workforce and a competitive global economy.

The dangers posed by complacency regarding the digital divide, and the risks of having its
citizens being excluded further from the knowledge economy and social development should
propel policymakers to support a digital literacy policy framework.

Key considerations of a digital literacy policy are to:

> Capture the full opportunity for the United States of America and all of its citizens
to fully and competitively participate in a 21% century global economy while
enjoying access to and use of advanced technologies like broadband.

> Include all citizens, firms, institutions and governments in the benefits of 21st
century global economy and citizenship.

> Support a nationwide mindset that encourages digital literacy and the possibilities
technologies can bring to improving our quality of life in the 21* Century.

> Encourage institutional support of digital literacy strategies in government,
education, business and other entities in order to enhance the opportunities for
positioning the United States as leader in technological innovation and workforce
readiness.

> Support benchmarking and metrics that ensure a digital literacy policy framework
is comprised of elements reflecting globally accepted standards.

> Develop timetables and milestones to ensure appropriate accountability for
assessing progress and ultimate success.

Recent innovations in broadband technologies and applications have increased the potential, for
economic and social development and empowerment of individuals and communities.
Affordable communication services, the growth of global networks, and mobility made possible
by these technologies and applications are creating new growth opportunities for those poised to
take advantage of them. Yet these trends also make more acute the risk that poor policies and





unwise investments will leave certain sectors of our society as well as nations and States further
behind in an increasingly open and competitive global economy.

Definition of ICT Digital Literacy

According to an international independent panel of experts convened by Educational Testing
Services (ETS) in 2001, ICT literacy was defined in the following way:

ICT Literacy is using digital technology, communications tools and/or
networks to access, manage, integrate, evaluate, and create information in
order to function in a knowledge society.

This definition has become the basic concept upon which national and international efforts have
built policy and frameworks.

NARUC should support a national ICT Digital Literacy Policy for the 21* Century and
voice this support in its advocacy before federal agencies and Congress.

NARUC should support efforts to bring a national ICT Digital Literacy Policy for the 21st
century in its advocacy before federal agencies such as the FCC, NTIA and Congress. Solid
progress has already been made in the area of digital literacy policy and assessment. Frameworks
and assessment instruments exist that offer good models for required elements and metrics.
These basic elements of digital literacy have been endorsed by the World Summit on the
Information Society (WSIS) and are being adopted globally.

They are:

BASIC ELEMENTS OF DIGITAL LITERACY ASSESSMENT IN EXISTING FRAMEWORKS

Elements | Definitions
Access | Knowing about and knowing how to collect and/or retrieve information.

Manage | Applying an existing organizational or classification scheme.

Integrate | Interpreting and representing information - summarizing, comparing, contrasting.

Evaluate | Making judgments about the quality, relevance, usefulness, or efficiency of information.

Create Information | Generating information by adapting, applying, designing, inventing, or authoring information.

Ethical and Human Element | Developing and practicing ethical, cultural and societal attitudes toward technology uses.

Note: Existing international and national digital literacy frameworks and assessment instruments all share these common elements.

Digital literacy is not only about education and the workforce preparedness. It is key to a full and
successful life in the 21% Century. Children, youth, young adults, under skilled workers, underserved
families -- each require a different approach. The importance of addressing children in schools, the
community and at home cannot be understated, as their needs will be greater as ICT is further integrated
into all aspects of their lives.

Special attention is required for students and workers with disabilities to access the tools they need to
become digitally literate, to be able to access the assessments themselves. This includes attention to
learning management systems, central management systems and vendors addressing accessibility in their





products. This means addressing these issues at the very beginning of the planning and design phase,
and in the policy itself.

Clearly, information and communication technologies are driving the need for a fundamental change in
the literacy skills required for a global 21% century work place, educational institutions, the community,
and public sector services. Achieving the goal of a digitally literate United States of America requires
collaboration and a “call to action” on the part of regulators, policy makers, educators, business leaders,
politicians and community leaders. NARUC is in a unique position to offer national leadership in this
effort, by supporting ICT digital literacy concepts on the national scene. Further, State regulatory
commissioners can champion the ICT digital literacy agenda back in their home States by engaging
broadband providers, educators, schools, libraries, universities, community colleges, adult education
providers, community-based organizations, non profit organizations, and senior centers to support ICT
digital literacy policies. They can facilitate access to information about ICT Digital Literacy, adopt
policies that promote ubiquitous broadband capacity, ensure service availability at affordable rates, and
support public awareness of the issue.

Background Memorandum Prepared by
KEMPSTER
GROUP

www.ictliteracy.info
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ACCESS ONE, INC. et al.,

Defendants-Intervenors.

)

ILLINOIS BELL TELEPHONE COMPANY, )

)

Plaintiff, )

)

v. )

)

EDWARD C. HURLEY, ERIN M. CONNELL- )

DIAZ, LULA M. FORD, ROBERT F. ) Case No. 05 C 1149

LIEBERMAN, and KEVIN K. WRIGHT, in their )
official capacities as Commissioners of the ) Judge Joan B. Gottschall

Illinois Commerce Commission, )

)

Defendants, )

)

and )

)

)

)

)

MEMORANDUM OPINION AND ORDER

Plaintiff Illinois Bell Telephone Company has filed a motion for summary
judgment and seeking final declaratory judgment and permanent injunctive relief on the
subject of those issues left outstanding following the court’s orders of September 28,
2006 and April 17, 2007. Defendants Commissioners of the Illinois Commerce
Commission and Defendants-Intervenors Access One et al. have filed cross-motions for
summary judgment in their favor. For the reasons set forth below, Illinois Bell
Telephone Company’s motion is granted and Defendants’ Defendants-Intervenors’ cross-
motions for summary judgment are consequently denied. The court accordingly enters

final declaratory judgment in favor of Illinois Bell Telephone Company and modifies its
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April 17, 2007 order granting injunctive relief to Illinois Bell Telephone Company as
specified below.
I. PROCEDURAL HISTORY

Plaintiff Illinois Bell Telephone Company (currently known as “AT&T Illinois”)
brought this suit against the defendants in their official capacities as commissioners of the
Illinois Commerce Commission (the “ICC”), challenging, inter alia, 8 13-801 of the
Illinois Public Utilities Act (“§ 13-801” and the “IPUA,” respectively). 220 Ill. Comp.
Stat. Ann. 5/13-801 (2006). After AT&T Illinois filed suit, a number of competing local
exchange carriers (“the Competing Carriers”) were granted leave to intervene.! AT&T
Ilinois claims that § 13-801, the ICC’s implementing regulations, and certain ICC-
imposed tariffs are preempted by, and in violation of, the Telecommunications Act of
1996 (the “Act”), 47 U.S.C. § 151 et seq. (2006), and the applicable Federal
Communications Commission (“FCC”) implementation regulations.

On September 28, 2006, the court granted partial summary judgment in favor of
AT&T lllinois with respect to the majority of its claims (the “September 28th order”).
See Ill. Bell Tel. Co. v. O’Connell-Diaz, No. 05 C 1149, 2006 WL 2796488, at *18 (N.D.
I1l. Sept. 28, 2006). Specifically, the court held that a number of the requirements of §
13-801 were preempted by § 251 of the Act. 1d. These included: (1) § 13-801’s
requirement that AT&T Illinois must unbundle certain network elements, including: (a)
local circuit switching; (b) switching-related elements; (¢) Ocn-level loops and dedicated
transport; (d) dark fiber loops; (e) entrance facilities; (f) feeder subloops; (2) § 13-801’s

combination requirements compelling AT&T Illinois to provide competitors with pre-

! The Competing Carriers include: Globalcom, Inc., Covad Communications Co., Access One, Inc.,
CIMCO Communications, Inc., Forte Communications, Inc., Mpower Communications Corporation, Data
Net Systems, L.L.C., TruComm Corporation, and Illinois Public Telecommunications Association.
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existing combinations of network elements; (3) 8 13-801’s requirements with respect to
splitters, and; (4) the ICC’s ruling regarding access termination. Id. The court granted
summary judgment in favor of ICC and the Competing Carriers with respect to Illinois’
collocation requirements (which compel AT&T Illinois to permit a competitor to locate
and install its own equipment on AT&T Illinois’ premises). Id. Finally, the court denied
all parties’ motions for summary judgment with respect to § 13-801’s requirements that
AT&T lllinois unbundle DS1 and DS3 loops and dedicated transport and dark fiber
transport?, holding that it was unable to determine the extent to which Illinois
requirements regarding the unbundling of those network elements were incompatible
with federal regulations. Id. at 14.

Subsequent to the September 28th order, AT&T Illinois requested that the ICC lift
its tariffs with respect to the portions of § 13-801 that the court had ruled were preempted
by the Act. The ICC refused to do so; consequently, on April 17, 2007, the court granted
AT&T Illinois” motion for injunctive relief (the “April 17th order”) with respect to those
portions of § 13-801 upon which the court had granted AT&T Illinois summary judgment
in its September 28th order.®> April 17th order at 7. The court also noted in its April 17th
order that the ICC had issued an order (the “Wire Center Designation Order” or
“WCDO”) implementing the new unbundling rules set forth in the FCC’s Triennial
Review Remand Order (“TRRQO”) on December 6, 2006; this order became final as to

AT&T lllinois on January 24, 2007. April 17th order at 4. According to the court, the

2 DS1 and DS3 loops typically extend from the ILEC’s central office to a customer’s premises. DS1 and
DS3 dedicated transport extend from the ILEC’s trunk side of the switch, unbundled from switching or
other services, to another location. A DS1 line can carry 24 voice calls simultaneously whereas a DS3 line
can carry 28 DS1s (or 672 voice lines). A dark fiber transport is one in which the cables have been put in
place but are not connected to switches at either end.

® The court noted, however, that although it granted AT&T Illinois permanent injunctive relief upon the
issues decided in the September 28th order, the injunction would remain subject to modification pending
final judgment on the remaining issues. April 17 order at *7-8.
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WCDO clarified the ICC’s position regarding the unresolved § 13-801 issues in this case,
upon which the court had reserved judgment in the September 28th order, rendering the
remaining issues ripe and ready for briefing and decision.* Id. Consequently, these
remaining issues being fully briefed by the parties, the court now turns to their
consideration.
11. Background

All parties concede that there are no material facts in dispute in this case and have
made cross-motions for summary judgment. Having given a full exposition of the
background history of the Act, as well as its subsequent interpretation and
implementation by the FCC, in its September 28th order, the court sees no need to
rehearse the extensive background of this case and will limit itself to a brief synopsis of
the issues at hand.

Briefly, 8 251 of the Act obliges local telecommunications carriers such as AT&T
Ilinois (known as “incumbent local exchange carriers” or “ILECS”) to provide new
market entrants (“competing local exchange carriers” or “CLECS”) with access to certain
portions of the ILEC’s network infrastructure at just, reasonable, and nondiscriminatory
rates. 47 U.S.C. 8 251(c)(3). Moreover, such access was to be “unbundled,” meaning
that CLECs would be able to combine the ILEC’s network elements in such a fashion so
as to provide telecommunications service to their customers. Id. The purpose behind this
section of the Act was to break the ILEC’s prior statewide monopolies of

telecommunications services; Congress realized that new competitors could not

* The Competing Carrier’s argument that AT&T Illinois’ motion for summary judgment on these issues is
inappropriate and procedurally improper is therefore inapposite.
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realistically be expected to duplicate the ILEC’s existing telecommunications networks.
See Indiana Bell Tel. Co., Inc. v. McCarty, 362 F.3d 378, 382 (7th Cir. 2004).

However, not all ILEC network elements need be unbundled for access by
CLECs. Section 251(d) of the Act directs the FCC to consider, at a minimum, “whether
— (A\) access to such network elements as are proprietary in nature is necessary; and (B)
the failure to provide access to such network elements would impair the ability of the
telecommunications carrier seeking access to provide the services that it seeks to offer.”
47 U.S.C. 8 251(d). This latter requirement is known as the “impairment requirement.”

Long and mighty were the efforts of the FCC to interpret and implement the
impairment requirement. See Ill. Bell Tel. Co., 2006 WL 2796488 at *2-3. Finally, on
February 4, 2005, the FCC issued the Triennial Review Remand Order. See Order on
Remand, In the Matter of Unbundled Access to Network Elements, 20 F.C.C.R. 2533
(2005) (hereinafter “TRRO”). In relevant part, the FCC stated that ILECS no longer have
an obligation to provide CLECs with unbundled access to certain network elements.
TRRO { 199. The FCC found that removal of the unbundling requirement was justified
because newer switching technologies were currently available and continued
dependence on the ILEC’s preexisting infrastructure potentially inhibited the incentive to
invest in newer technologies. Id. The TRRO was subsequently upheld by the D.C.
Circuit in Covad Communications Co. v. F.C.C., 450 F.3d 528 (D.C. Cir. 2006).

Therefore, under the TRRO, the FCC has held that under certain conditions,
CLECs are unimpaired and can deploy their own high capacity loop and transport
facilities; consequently mandatory access to unbundled ILEC network elements is denied

them. Id. § 70 (transport); Id. T 154 (loops). This applies particularly in high population
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or high traffic areas where there are greater opportunities to earn revenue that will offset
the cost of deploying new systems. Id. { 70 (transport); Id. 1 154 (loops). The TRRO,
which embodies the FCC’s latest implementation schema of the Act, analyzes
impairment at the level of an ILEC’s “wire center.” A wire center is an ILEC switching
office that terminates and aggregates loop facilities serving a given geographic region.
TRRO {87 n. 251; § 155. Specifically, the FCC employs straightforward numeric tests
measuring two criteria: (1) the number of ILEC business lines in the wire center (which
approximates the number of potential high-capacity consumers) and; (2) the number of
“fiber-based collocators” (competing carriers that have obtained collocation space at the
incumbent’s switch location and then extended their fiber networks into that network).
Id. 1 102, 167.

Unlike the FCC’s TRRO implementation of the Act, § 13-801 of the IPUA has no
impairment requirement. Therefore, ILECs are uniformly subject to § 13-801’s
unbundling requirement throughout llinois.> 220 ILCS § 5/13-801(d)(1-5).

I11. ANALYSIS

A. The FCC’s Impairment Requirements under the TRRO for DS1 Loops and
Transport, D3 loops and Transport, and Dark Fiber Transport.

The TRRO’s unbundling and impairment requirements (and their possible
preemption of 8§ 13-801’s unbundling requirements) with respect DS1 loops and
dedicated transport, DS3 loops and dedicated transport, and dark fiber transport are
currently at issue before the court. For DS1 loops, the FCC held that there is no
impairment (and, therefore, no unbundling requirement) in those wire center service areas

with at least 60,000 business lines and four fiber-based collocators. Id. §] 178, 179. For

® With the exception of certain rural telephone companies as described in 47 U.S.C. 251(f). 220 ILCS §
5/13-801(h).
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DS3 loops, the FCC likewise denies unbundling in any with at least 38,000 business lines
and four fiber-based collocators.® Id.  174. The FCC’s implementing rules state that:
“once a wire center exceeds [the applicable] thresholds, no future [DS1 or DS3] loop
unbundling will be required in that wire center.” 47 C.F.R. § 51.319(a)(4)(i); 47 C.F.R.
§ 51.319(a)(5)(i) (2007).

With respect to DS1, DS3, and dark fiber dedicated transport, the TRRO
establishes a tier-based classification system for wire centers. Tier 1 wire centers have
“four or more collocations or ... 38,000 or more business lines” as well as “all incumbent
LEC switching locations that have no line-side facilities ....” TRRO { 112. Tier 2 wire
centers comprise “those with three or more fiber-based collocations or with 24,000 or
greater business lines.” Id. § 118. Tier 3 wire centers are defined as “all those that are
not Tier 1 or Tier 2 wire centers.” 1d. { 123.

For DS1 transport, ILECs “are not obligated to provide unbundled DS1 transport
on routes connecting two Tier 1 wire centers” but “are obligated to provide unbundled
DS1 transport that originates or terminates in any Tier 2 or Tier 3 wire center.” 1d.  123.
For DS3 and dark fiber transport, ILECs “are obligated to provide unbundled DS3
transport that originates or terminates in any Tier 3 wire center, but are not obligated to
provide unbundled DS1 transport on routes connecting any combination of Tier 1 and
Tier 2 wire centers.” 1d. 1 123, 133. For those network elements where ILEC s “are not
required to provide unbundled DS1 [or DS3 or dark fiber] transport ..., requesting

carriers may not obtain new DS1 transport as unbundled network elements. 47 C.F.R. §

® The FCC imposed a higher impairment threshold on DS1 loops because it recognized that stand-alone
DS1 loops offer low revenue opportunities and are thus unlikely to be deployed competitively; however
CLEC:s often can offer DS1-capacity service over existing fiber-optic facilities in place to serve actual or
expected higher-capacity customers. TRRO { 178.
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51.319(e)(2)(i1)(C) (dedicated DS1 transport); 47 C.F.R. 8 51.319(e)(2)(iii)(C)
(dedicated DS3 transport); 47 C.F.R. 8§ 51.319(e)(2)(iv)(B) (dark fiber transport). As
with loops, once a wire center is determined to be a Tier 1 or Tier 2 wire center, “that
wire center is not subject to later reclassification.” 47 C.F.R. 8 51.319(e)(3)(i); 47 C.F.R.
§ 51.319(e)(3)(ii).

Moreover, the FCC recognized that, in addition to the geographically defined wire
centers, a CLEC might find sufficient revenue to avoid impairment in other areas,
depending upon the volume of loop or transport elements that it seeks. The TRRO
therefore establishes limits on the quantity of loop or transport elements that a CLEC
could obtain even in areas where unbundling is required. Thus, a competitor may obtain
a “maximum of 12 unbundled DS3 dedicated transport circuits on each route where DS3
dedicated transport is available on an unbundled basis” or “a maximum of ten unbundled
DS1 dedicated transport circuits on each route where DS1 dedicated transport is available
on an unbundled basis.” TRRO { 128; 47 C.F.R. § 51.319(e)(2)(ii)(B) (DS1 maximum);
TRRO { 112; 47 C.F.R. § 51.319(e)(2)(iii)(B) (DS3 maximum). Similarly, the FCC set
caps on the number of DS1 loops (ten) and DS3 loops (one) that a CLEC could obtain at
any building where unbundled DS3 and DS1 loops are available. 47 C.F.R. §
51.319(a)(4)(ii) (DS1 maximum); 47 C.F.R. 8 51.319(a)(5)(ii) (DS3 maximum).

B. Section 13-801 of the IPUA is Preempted by the TRRO and the Federal
Communications Act.

The TRRO has ruled that under certain conditions in which telecommunications
competition is not impaired, ILECs are not obliged under § 251 to provide unbundled
access to new market CLECs. Section 13-801 of the IPUA, however, has no impairment

requirements and under that state statute, AT&T lllinois is obligated to provide
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unbundled access to its network throughout the state. In its September 28th order, the
court held that the Act, as implemented by the FCC preempted the IPUA’s § 13-801,
removing certain of that section’s unbundled access requirements in situations where the
Act deemed competitors were not impaired. Ill. Bell Tel. Co., 2006 WL 2796488 at *25.
Specifically, § 251 of the Act preempted 8 13-801’s unbundled access requirements with
respect to local circuit switching, switching-related elements, Ocn-level loops and
dedicated transport, dark fiber loops, entrance facilities, and feeder subloops. 1d. at *33.
Also preempted were § 13-801’s combination requirements compelling AT&T lllinois to
provide competitors with pre-existing combinations of network elements, and § 13-801’s
requirements with respect to splitters, and; (4) the ICC’s ruling regarding access
termination. Id.

In light of the FCC’s holdings in the TRRO, the court now holds that § 13-801’s
unbundled access requirements with respect to DS1 and DS3 loops and dedicated
transport and dark fiber transport are similarly preempted by 8 251 of the Act. A careful
reading of the Act shows why this must be so.

The Act’s 88 251 and 252 set up a complex dual regulatory scheme in which
authority over the initial sharing of local facilities owned by the ILECS is divided
between the FCC and state authorities. 47 U.S.C 8§ 251, 252; see also Verizon New
England, Inc. v. Maine Public Utilities Com'n, 509 F.3d 1, 7 (1st Cir. 2007).
Specifically, the FCC determines what network elements must be unbundled and sets the
pricing policy, whereas state commissions oversee the adoption of the agreements
providing CLECs access to the ILEC’s networks at prices in conformance with the FCC’s

pricing policy guidelines. 47 U.S.C. §252(a), (b), (e), (f); Verizon New England, 509 F.3d
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at 7. The price scheme under 8§ 251 and 252 that was ultimately determined by the FCC
is based on total element long run incremental costs (“TELRIC”) a forward-looking
measure which is highly favorable to the competitors. 47 CFR 8§ 51.503, 51.505 (2007);
see also AT&T Corp. v. lowa Utils. Bd., 525 U.S. 366, 374 (1999). Disputes as to the
adoption of the agreements submitted to the state commissions are heard in federal court.
47 U.S.C. 8252(e). In short, both the FCC and the state commissions play major roles in
the administration of 88 251 and 252. And under 8 251’s impairment requirements,
ILECs (such as AT&T Illinois) are not obliged to provide unbundled access to CLECs
(such as the defendants Competing Carriers) in those situations wherein competition is
not impaired.

The defendants’ arguments in this case are largely reheated versions of their
arguments made prior to the September 28th order and need not detain the court overly
long. The major thrust of the defendant parties’ argument is that § 251 of the Act only
precludes unbundling at TELRIC pricing in situations where there is no impairment.
Nevertheless, according to defendants, 8 271 of the Act grants authority to the states to
require unbundling in all situations, but under pricing structures that are not necessarily
based on TELRIC. However, the statutory language of § 271, its legislative history and
underlying policy, as well as the strong majority of precedent, weigh against the
defendants’ argument.

Section 271 of the Act applies only to those ILECS such as AT&T lllinois
(known as “Bell Operating Companies” or “BOCs”) that seek to enter the long distance

(InterLATA) service market. 47 U.S.C. § 271. As a condition of entering the long

" InterLATA means telecommunications between a point located in a local access and transport area
(LATA) and a point located outside of the area. 47 U.S.C. 153(21).

10
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distance markets, 8 271 establishes a fourteen-point “competitive checklist” of
requirements that a BOC must meet in order to obtain FCC approval. 47 U.S.C. §
271(c)(2)(B)(i-xiv). Among these requirements is the obligation to unbundle loop,
switching and transport elements. 1d. In contrast to § 251, and similar to IPUA § 13-801,
the unbundling requirements of § 271 do not require a finding of CLEC impairment.
Moreover, the pricing structure controlling unbundled access to CLECs under § 271 is
that which is determined to be “just and reasonable” under 47 U.S.C. 8 224, rather than
the more advantageous (to the CLECs) TELRIC pricing scheme. Defendants argue that
since AT&T lllinois is a BOC that has obtained approval to enter the long distance
market, and since 8§ 271 requires AT&T lllinois to furnish unbundled access to CLECs
(albeit at non-TELRIC rates), then 8 13-801 does not require AT&T Illinois to do any
more than is already required by 8 271. According to the defendants, the issue before the
court is principally one of pricing protocols rather than preemption: unbundling is
required either at TELRIC rates (if there is impairment) or “just and reasonable rates” (if
there is no finding of impairment).

However, the plain language of § 271 grants authority only to the FCC. The FCC
decides whether to grant § 271 approval; the states have no more than a consultative role.
47 U.S.C. § 271(d)(3); 47 U.S.C. § 271(d)(2)(B); see also Indiana Bell Telephone Co.,
Inc. v. Indiana Utility Regulatory Com'n., 359 F.3d 493, 495 (7th Cir.2004) (“The state
commission makes a recommendation, which is merely advisory, as to whether the BOC
has satisfied the requirements. The Act reserves to the FCC the authority to decide
whether to grant a section 271 application.”) (citing MCI Telecomm. Corp. v. lllinois Bell

Tel. Co., 222 F.3d 323 (7th Cir. 2000)). The power to enforce the statute falls squarely

11
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under the FCC’s general powers. 47 U.S.C. § 271(d)(6). Moreover, the right to set prices
for the unbundled elements derives from the FCC’s power to set just and reasonable
rates. 47 U.S.C. 88 201-202; In re Review of the Section 251 Unbundling Obligations, 18
F.C.C.R. 19020 { 656 (2003) (the “TRO™); see also Verizon New England, 509 F.3d at 7.
Thus, the authority to enforce obligatory unbundling by the ILECSs and to set the rates of
access to the unbundled network elements under § 271 inheres solely in the FCC and not
to the state commissions. There is nothing in 8 271 that grants the state commissions
anything more than a consultative role. Verizon New England, 509 F.3d at 7 (“[C]ross
references to 88 251 and 252 are hardly a delegation of power to the states to implement
§ 271").

The ICC and the Competing Carriers argue that § 252 (e)(3) preserves a state
commission’s authority to require compliance with state law. It quotes 47 U.S.C. §
261(b) and (c) in arguing that “‘[n]othing in [Part 1l (88251-261)]" shall be construed to
prohibit any state commissions from prescribing and enforcing regulations to fill the
requirements of 88 251-261 so long as the requirements were not inconsistent with
88251-261, or would preclude a state from imposing requirements on all
telecommunications carriers to further competition in the local market, so long as the
requirements were not inconsistent with 88 251-261.” 1CC’s Mot. Summ. J. at 7. That is
certainly so, but it does not explicitly grant any authority to the ICC under § 271.
Therefore, AT&T lllinois is not obligated by 8§ 251 to permit access to unbundled
network elements in situations in which CLECs are not impaired, and the ICC has no

authority to compel it to do so under § 271: that power belongs solely to the FCC.

12
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The ICC cites AT&T Communications of Illinois, Inc. v. Illinois Bell Telephone as
authority for the proposal that 47 U.S.C. § 601(c)(1) explicitly forecloses implied
preemption of state authority under the Act. 349 F.3d 402, 410 (7th Cir. 2003).

However, AT&T Communications is distinguishable from the instant case because it deals
with the state’s ability (or lack thereof) to determine rate structures for unbundled
elements, rather than whether the state can compel unbundling by incumbents in regions
where there is no impairment of the CLECs. Id. at 406.

Likewise, the ICC’s championing of Verizon New England does little to aid its
argument. 509 F.3d at 1. In that case, the First Circuit held that state public utility
commissions (such as the ICC) do not have the authority to determine what unbundled
elements an ILEC could be required to provide to competitors, nor could it set the rates.
Id. at 8-9. The ICC argues that the court merely held that the ICC was preempted from
establishing rates using the TELRIC schema; and that the state may use another pricing
protocol in requiring unimpaired unbundling of network elements by the ILECS. That,
however, is a highly selective reading of the court’s opinion. As the court noted; the
FCC’s delisting of certain conditions under which ILECS are not required to provide
unbundled network element access was specifically intended to free the carriers from
such compulsion, and state laws requiring ILECS to provide such access regardless of the
FCC’s intentions are squarely in the way of that intent and are therefore preempted. 1d. at
8. Likewise, the Competing Carriers’ argument that there is no actual conflict is
incorrect; § 13-801 arrogates to the state regulatory powers that are explicitly reserved for

the FCC.

13
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The ICC argues further that it is not itself trying to enforce 8 271 (as indeed it
may not do), but rather that the unbundling obligations of § 13-801 hew to the limits of
federal law and comport with AT&T Illinois” obligation to adhere to the requirements of
8 251 and § 271. However, as the court observed previously, the ICC is attempting,
through 8 13-801, to accomplish through indirect means what it is clearly prevented from
doing directly. I1ll. Bell Tel. Co., 2006 WL 2796488 at *23. Section 13-801’s unbundling
requirement in situations where there is no impairment of the CLECs ability to compete,
as defined under the TRRO, poaches squarely upon the regulatory and enforcement
powers reserved to the FCC by the Act. It is therefore preempted.

The weight of relevant precedent also militates in favor of a conclusion of
preemption. Indeed, nine out of ten district courts (including this court’s September 28th
order) that have addressed the question of whether states may compel ILEC’s to adhere to
8 271’s requirements have found that they may not; and the sole court to find otherwise
was reversed on appeal.® Furthermore, the majority of state commissions that have

examined this question agree that states are preempted by the Act from enforcing § 271.°

& See Mich. Bell Tel. Co. v. Lark, No. 06-11982, 2007 WL 2868633, at *1 (E.D. Mich. Sept. 26, 2007);
BellSouth Telecomms., Inc. v. Kentucky Pub. Serv. Comm’n, No. 06-65-KKC, 2007 U.S. Dist. LEXIS
69152, at *49 (E.D. Ky. Sept. 18, 2007); Qwest Corp. v. Arizona Corp. Comm’n, 496 F. Supp. 2d 1069,
1077-79 (D. Ariz. 2007); Illinois Bell Tel. Co. v. O’Connell-Diaz, No. 05-C-1149, 2006 WL 2796488 at
*13-14 (N.D. Il September 28, 2006); Dieca Communications, Inc. v. Florida Pub. Serv. Comm’n, 447 F.
Supp. 2d 1281, 1285-86 (N.D. Fla. 2006); Southwestern Bell Tel., L.P. v. Missouri Pub. Serv. Comm’n,
461 F. Supp. 2d 1055, 1066-69 (E.D. Mo. 2006); BellSouth Telecomms., Inc. v. Mississippi Pub. Serv.
Comm’n, 386 F. Supp. 2d 557, 565-66 (S.D. Miss. 2005); Verizon New England, v. New Hampshire Pub.
Utils. Comm’n, No. 05-cv-94, 2006, WL 2433249, at *8 (D.N.H. Aug. 22, 2006), aff’d Verizon New
England, 2007 WL 2509863, at *5; BellSouth Telecomms., Inc. v. Ga. Pub. Serv. Comm’n, 1:06-CV-
00162-CC, slip op. at 15 (N.D. Ga. Jan. 3, 2008). But see Verizon New England Inc. v. Maine Public
Utilities Com'n, 441 F.Supp.2d 147, 158 (D. Me. 2006) rev’d Verizon New England, 2007 WL 2509863, at
*b.

® See, e.g., Arkansas, Docket No. 05-081-U, Order No. 5, 2005 WL 3778675, at *2 (Ark.P.S.C. Oct. 31,
2005) (“Although SBC should provide the items specified in section 271 and the TRO, this Commission
has no jurisdiction to enforce section 271.”); Indiana, Cause No. 42857, 2006 Ind. PUC LEXIS 40, at *88-
*89 (Ind. Util. Reg. Comm'n Jan. 11, 2006) (“[S]tate commissions have no jurisdiction to enforce or
determine the requirements of Section 271.”); North Dakota, Case No. PU-05-165, 2006 N.D. PUC LEXIS
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Because § 13-801 requires unbundling of AT&T Ilinois’ network elements to the
Competing Carriers, even in situations in which § 251 of the Act do not require the
providing of unbundled access to unimpaired CLECs, and because the authority to
require unbundling under § 271 is reserved only to the FCC, the court holds that § 13-801
impermissibly preempts the Act, and AT&T Illinois” motion for summary judgment with
respect to § 13-801’s requirements that AT&T Illinois unbundle DS1 and DS3 loops and
dedicated transport and dark fiber transport is granted.

The remainder of the issues raised by AT&T Illinois’ motion for summary
judgment need not detain the court for long. Since this order resolves those issues left
unresolved by the September 28th order, there remain no outstanding issues to be
adjudicated. Therefore, the court enters final declaratory judgment in this case in favor of
AT&T lllinois. Moreover, the court granted AT&T Illinois” motion for injunctive relief
in its order of April 17th with the proviso that the granted relief could be modified by
subsequent rulings of this court. April 17th order at 7. Accordingly, the April 17th order
granting injunctive relief is modified. Specifically, the ICC is hereby enjoined from
enforcing § 13-801, any ICC order implementing § 13-801, or any tariff implementing
such ICC order or 8 13-801, to the extent they purport to require AT&T Illinois to:

1. “unbundl[e] . .. local circuit switching, switching-related elements, OCn-level
loops, [OCn-level] dedicated transport, dark fiber loops, entrance facilities, [or] feeder
subloops”;

2. unbundle DS1 or DS3 loops, or DS1, DS3, or dark fiber dedicated transport either

3, at *22-*23 (N.D.P.U.C. Feb. 8, 2006) (“The FCC has the exclusive authority to determine whether
Qwest has complied with the substantive provisions of Section 271 including the checklist provisions.”).
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(1) in or between wire centers that the ICC, the FCC, or a court of competent jurisdiction
has determined to satisfy the applicable federal non-impairment criteria set forth in 47
C.F.R.8§51.319(a)(4), (a)(5), or (e)(2), including the wire centers designated as non-
impaired pursuant to the WCDO; or (ii) at quantities exceeding the applicable federal
limits set forth in 47 C.F.R. § 51.319(a)(4), (a)(5), or (e)(2);

3. “furnish CLECs [competing local exchange carriers] with preexisting
combinations of network elements” that include any one or more of the network elements
or items described in sub-paragraphs 12(a), (b), (c) or (d), or “combine [such] network
elements for CLECs”;

4. “unbundle splitters”;

5. provide “terminating access” on an unbundled basis or unbundle the “terminating
switch.”

IV. CONCLUSION
For the reasons set forth above, AT&T Illinois” motion is granted and
Defendants’ motions are denied. The court accordingly enters final declaratory judgment
in favor of AT&T lllinois and modifies its April 17, 2007 order granting injunctive relief
to Illinois Bell Telephone Company in conformance with the order above. Defendants’
and Defendants-Intervenors’ cross-motions for summary judgment are consequently
denied.
ENTER:
Is/

JOAN B. GOTTSCHALL
United States District Judge

DATED: January 28, 2008
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Resolution on Forbearance Procedures

WHEREAS, Pursuant to Section 10(a) of the Communications Act of 1934 (the Act), as
amended, the Federal Communications Commission (FCC) is required to forbear from enforcing
any regulation or provision of the Act if it reaches a determination that three broad criteria are
satisfied, including consistency with the public interest, protection of consumers, and a finding
that the requested forbearance would not result in unreasonable discrimination and unjust and
unreasonable rates or terms; and

WHEREAS, A statutory timeline of 12 months (which the Commission may extend to 15
months), is given for final action by the FCC; and

WHEREAS, If action on a petition is not taken by the FCC prior to expiration of the statutory
period, the forbearance requested by the petitioner is deemed granted and becomes effective; and

WHEREAS, Such a broad grant of authority to waive application of statutory provisions duly
passed by Congress and signed by the President, and regulations approved by order of the FCC,
under the above broad criteria and an abbreviated timeline for final action, is quite unusual when
considering the normal procedures and regulations governing independent federal agency
actions; and

WHEREAS, Many incumbent telecommunications carriers have recently submitted a plethora
of petitions seeking broad relief from important provisions of the Act and FCC regulations, such
as the unbundling requirements of Section 251, and the obligation to provide information under
the ARMIS system; and

WHEREAS, Many States have the obligation to enforce various provisions of the Act and FCC
regulations that, among other objectives, seek to promote wholesale competition and protect
telecommunications users, and to a significant extent, rely on the continued enforcement of
provisions of the Act in order to achieve their respective State policy objectives; and

WHEREAS, The States are uniquely equipped to provide detailed, market-specific data
regarding the state of competition that the FCC must consider in conducting its forbearance
analysis; and

WHEREAS, The Notice of Proposed Rulemaking (NPRM) in WC Docket No. 07-267, released
by the FCC on November 30, 2007, identifies possible areas of improvement in the procedures
by which the Commission examines such petitions for relief under Section 10(a), including:

a) the absence of a “complete-as-filed” requirement;

b) the lack of discipline and guidelines on the filing of ex-parte comments by the
Petitioner, often resulting in substantial evidence filed late in the process, and the
concurrent diminution of due process rights for other interested persons and
constituencies;

C) the lack of access by each qualified interested person, subject to appropriate
protective orders, to confidential and highly confidential information; and





d) the lack of access by State commissions, subject to appropriate protective orders,
to such confidential and highly confidential information so that they have
sufficient data in order to file detailed and timely comments with the FCC; and

WHEREAS, Several members of Congress have introduced bills to amend Section 10 of the
Act, including bills to eliminate the “deemed granted” section of the statute (H.R. 3914 and S.
2469), while preserving the ability of the Commission to continue to use the Section 10 process
when appropriate; and

WHEREAS, The FCC, in establishing an expedited comment cycle for the NPRM, has stated:
“We acknowledge that the pendency of numerous forbearance petitions creates an urgency to
consider adoption of procedural rules, and we therefore are seeking comment on a relatively
short pleading cycle;” now, therefore, be it

RESOLVED, That the Board of Directors of the National Association of Regulatory Utility
Commissioners (NARUC), convened in its 2008 Winter Meetings in Washington, D.C.,
commends the FCC for initiating this rulemaking and urges the Commission to act on an
expedited basis to adopt improvements to the procedural rules governing forbearance petitions;
and be it further

RESOLVED, That the FCC adopt a strict “complete-as-filed” requirement for Forbearance
Petitions similar to Section 271 requirements and also adopt policies to ensure that qualified
persons, including State commissions, subject to protective orders, have timely access to
confidential and highly confidential information so they can have sufficient data to file detailed
and timely comments with the FCC; and be it further

RESOLVED, That NARUC is concerned about the rapid increase in forbearance petitions by
incumbent carriers which has created a significant burden on State commissions and interested
parties to examine these petitions thoroughly and to provide detailed input to the FCC in a timely
manner; and be it further

RESOLVED, That NARUC expresses its support of bills in Congress to eliminate the “deemed
granted” provision in the statute specifically, H.R. 3914 and S. 2469, and urges prompt action;
and be it further

RESOLVED, In order to create greater certainty and stability within the telecommunications
industry, NARUC urges the Commission to act promptly on this NPRM before additional
forbearance petitions are filed and to adopt formal procedures to govern the conduct of
forbearance proceedings, including procedures to ensure full participation by affected States; and
be it further

RESOLVED, That NARUC General Counsel be directed to take any appropriate actions to
further the intent of this resolution.

Sponsored by the Committee on Telecommunications
Adopted by the Board of Directors February 20, 2008






